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Hafa Adai Speaker Won Pat:

In accordance with Section 1323(b) (1) of the Patient Protection and Affordable Care Act
(PPACA), I am submitting to Secretary Kathleen Sebelius, U.S. Health and Human Services
(FIHS), my decision on establishing a Health Insurance Exchange (Exchange) on Guam. I write
to inform you that after careful deliberation, | have decided that under current circumstances,
establishing an Exchange is not an option for Guam at this time.

The Guam Health Reform Task Force (Task Force), which I appointed on March 5, 2011, has
diligently researched options, collected data and kept abreast of new federal regulations and
requirements in an attempt to maximize all options available to Guam during the PPACA
period of health care reform (2010-2019).

As computed by Department of Revenue and Taxation (DRT), Guam’s current uninsured rate is
22.6%. We have experienced a loss of access to individual insurance policies being offered in
our market, as well as an increase in the number of persons seeking insurance coverage in
public sector programs through Medicare, Medicaid and the Medically Indigent Program.
While the benetits of establishing a Health Insurance Exchange (Exchange) initially described
by the U.5. Department of Health and Human Services (HHS) appeared an attractive sotution to
decrease our high, uninsured rate and provide attordable access to our residents, further
investigation into this option determined that it is not feasible for the following reasons:

1. The federal allocation of $24.4 million for premium and cost-share assistance provided
to persons seeking enroflment in the Exchange, and eligible for Government subsidies, is
not sutficient. The federal allocation is a one-time amount to cover health care reform
years 2014-2019. DRT has looked into the feasibility and sustainability of establishing an
Exchange. Based on Guam 2010 census data, the analysis included an estimate of
Advance Premium Tax Credit (APTC) eligibility and subsidy levels. 1t was estimated
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that a vearly subsidy of $74.6 million for APTC will be needed to implement an
Exchange, far in excess of the one-time $24.4 million allocation that Guam is slated to
receive under PPACA. If Guam used the entire allocation in the first vear, the result
would be an underfunding of $50.2 million. There would be no federal assistance each
vear thereafter. If we were given the same levels of allocation provided to states, we
would ensure subsidy coverage over the period of health care reform including vearly
cost increases for subsidies due to people participating in the Exchange.

Aside from tunding the majority of exchange subsidies on our own, Guam would also
be required to cover the costs of developing and establishing an exchange out of our
own funds as we were not eligible for the $1 million planning grants the states used to
fund their Exchange planning and analysis activities. However, Guam was eligible for a
Level 1 Exchange Establishment Grant and did receive $1 million. Unfortunately, unlike
the states, these grant funds would have to be repaid if we did not establish an
Exchange.

At the request of Senator Dennis Rodriguez, my staff worked with Congresswoman
Bordallo’s Office and HHS to fry and change the terms of the grant but they
unfortunately could not do so due to statutory constraints. Please note that the United
States Virgin Islands (USVI]) utilized their grant funds and now have to return their $1
million grant as they have reviewed their consultant’s study and determined that they
will not establish an Exchange also due to cost.

Additionally, once an Exchange is implemented operational and governance costs
would have to be borne by the local government and sustained by January 1, 2014, It is
estimated that an Exchange infrastructure build-out, at a minimum, would cost Guam
approximately $30 million, not inclusive of staffing and ongoing operational costs.

[n sum, the amount of this unfunded mandate would come to approximately $104
million in the first year alone.

Guam was not able to secure a state willing to partner with to establish a regional or
multi-state exchange. Due to restrictions placed under PPACA, Guam can only partner
with states seeking to establish a State Based Exchange (SBE). We are precluded from
joining states that have a federal partner and are not allowed to participate in a Federally
Facilitated Exchange (FFE). DRT requested inclusion with Hawail but was denied.
There was initial talk of a establishing a Regional Exchange but American Samoa
informed HHS that it was not going to establish an exchange and the CNMI was not
engaged in pursuing Exchange initiatives with HHS.

Guam is held to the same Exchange deadlines as the 50 states. As a result, if
implementing an Exchange, it would have required proven operations by October 1,
2013 with a first client enroliment date of January 1, 2014, This limits time needed for
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Exchange build-out from scratch or even modifying an off-the-shelf vendor product
with territorial system changes.

4. The federal allocation to Guam would not be sufficient to adequately fund an Exchange
with the required and necessary premium and cost-sharing assistance to ensure that all
individuals are able to access health coverage.

The Exchange study conducted by the USVI concluded that their federal allocation of
$24.9 million would cover less than 10% of the expected cost of providing premium and
cost-sharing assistance through an Exchange. Specifically, the study concluded that it
would cost the USVI between $172.2 and $226.6 million to provide the subsidies at the
level required to allow USVI residents to acquire coverage through an Exchange. One
estimate for Guam in a memorandum to the Guam Health Insurance Association, much
like the USVI study, concludes the federal allocation would cover less than 10% of the
projected annual premium subsidy costs.

Recently, as you may know, President Obama delayed the employer responsibility provisions
that were to be implemented effective January 1, 2014 to mitigate the impact to small employers
across our nation. About 85% of Guam’s employer base is made up of small employers. More
recently, the House of Representatives voted to move forward with a bill to delay PPACA
implementation for one year. Although the future of PPACA remains unclear in the U.S,, it is
especially unclear for Guam as HHS has determined that PPACA market reforms will apply to
health insurance coverage sold on Guam while the individual and employer mandates will not.
The threat of adverse selection significantly driving up premiums as a result is almost a
foregone conclusion, and has resulted in the announced pull-out of health insurance providers
in the USVL

As mentioned in the draft National Association of Insurance Commissioners discussion paper
(Attachment A), HHS could help to alleviate this threat by reconsidering its determination that
market reforms apply to Guam or phasing these reforms in over a period of several vears.
Congresswoman Madeleine Bordalle and I have been working together towards a waiver or
delay in PPACA implementation for Guam. She and her fellow Delegates from American
Samoa, the Commonwealth of the Northern Marianas and the U.S. Virgin Islands wrote to
Secretary Kathleen Sebelius, HHS, and Secretary Sally Jewel, US. Department of the Interior
{Attachment B), requesting for a meeting with the Interagency Group on Insular Affairs (1GIA)
to discuss PPACA provisions that are either not applicable or treat Guam and the territories
differently from the rest of the nation. 1 wholeheartedly endorse her request for the convening
of this meeting to provide a forum for the federal government to hear first-hand from the
govermnors of the territories about the unintended, though severe, consequences that will befall
our territories with the disjointed application of PPACA.

Our ability to work toward more workable and appropriate healthcare reform requires that we
work closely together, especially as it involves careful management of our limited resources. |
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look forward to a closer working dialogue with you that will enable us to make decisions that
will most effectively advance the goals of health care reform.

Should you have any questions, please feel free to contact Mr. Brian San Nicolas, Special
Assistant for Health Care, at 475-3221. Your consideration is greatly appreciated. Si Yu'us

Ma'ase.

Sincerely,

EDDIE BAZA CALVO

Attachments
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Implementation of the Affordable Care
Act in the U.S. Territories
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Executive Summary

While most of the focus in implementing the Affordable Care Act (ACA). hos been on the costs and
benefits that will accrue to residents of the 50 states and the Dfstnct of Cz;fumbra significant guestions
remain about how implementation of the ACA will affect consumers ondi :nswance markets in the [J.S.
territories of American Samoa, Guam, the Northern Manana fsiands Puerto Rico and the U.S. Virgin
Islands. Though the statute itself is unclear, the Departmeﬂt of Health and Human Services (HHS) has
determined that the ACA's market reforms will apply to heait_h_ insurance coverage sold'in the territories,
while the individua! and employer mandates will not. If o té}f?i‘bfy ei&"ﬁf&tb implement health insurance

exchanges, they will receive o limited allotment of subsidy fund}ng' thot anly covers a fraction of needed

funds. As o result, the threat of adverse selecnan dﬂwng up premfums is much higher than it is in the

states. HHS could help alleviate this threat by ré .nsrdermg its determmatwn that the market reforms

apply to the territories or by phasmg these reforms': novera pem}d qf several years. Congress could also
address this problem by either clar :
the treatment of the territories: by applymg the md:wdua! and employer mandates to the territories and

ing that the reforms do not apply in the territories or by equalizing

providing sufficient subsidy funds JThe temmnes may alsa address the issue themselves by adopting the
mandote at a territorial level and fundmg sabs;d;es themseives This option will be politically difficult,
however, and could 5£ram the temtones fesources

Legal Treatment of the Territories under the ACA

The ACA is built upon aframework th"a_'t'}has been compared to a three-legged stool. Market reforms,
which include guamr&téé@,i@ue, adjusf;é'd community rating, prohibitions on preexisting condition
exclusions and other consdﬁﬁ_e_z_; _p_r___etgié"éiens, are intended to address problems that have been identified
in the individual insurance markéﬁ;ﬁ;-' in order for these provisions to work without driving up premiums,
however, one must ensure that people do not wait until they become sick to purchase insurance. To
achieve this goal, Congress included a requirement that most individuals obtain health coverage or pay a
tax-penalty (the “individual mandate”} and that larger employers provide coverage to their employees
of pay a tax penalty (the “employer mandate”}. In addition, the statute provided for apen and special
enrollment periods for coverage in the exchange, which HHS later extended to coverage sold outside the
exchange. The third leg of the stool provides premium and cost-sharing subsidies to help low- and
middle-income individuals afford coverage. In the territories, two legs of this stool will be weakened, as
the individual and employer mandates will not apply, and the funds available for subsidies will not be

Attachment A
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sufficient to cover all eligible individuals. As a result, the risk of adverse selection in the territories will be
significantly higher than it is in the states.

Market Zeforms

A great deal of confusion has arisen over the applicability of the ACA’s market reforms in the territories.
This confusion stems from two conflicting definitions of the term “state.” Because health insurance is
defined in federal law as being offered “in a state” and being “subject to state law which regulates
insurance,” whether coverage sold in the territories is subject to the reforms in the ACA hinges upon
whether territories are considered states.

Title 1 of the Affordable Care Act (ACA), which includes the provisions appiymg to private health
insurance, defines a “state” so as to exclude the territories:

In this Title, the term “State” means each of the 50 Stat_eszéhd the District of Columbia.*

Many of the most significant provisions in that title, however; take the form of émén_dments to the
Public Health Service Act (PHSA}, which itself defines the'term “state” to include the territories:

The term “State” means each of the several States, thef}:str;r;tof Columbit, Puerto Rico, the
Virgin Islands, Guam, American Samog; and the Northern Mariana Islands.”

How these conflicting definitions ought to be re'é':éncéie'd-"ﬁés beena suﬁjéi::t of debate. Some have
argued that the ACA’s definition of a state ought ta. apply to ail amendments in the statute, while others
have argued that ACA amendments. to. the PHSA that use the term ”state” ought to utilize the existing
PHSA definition. The first opta{m would exempt heaith msurance sold in the territories from many
provisions of the law, such as gaaranteed issue and adjusted community rating. The second would
require coverage sold in the territories to meet all requzrements of the ACA-amended PHSA. In

response to an mqusry fmm the temtor;es DeEegates 1o Congress the Congressional Research Service
(CRS) undertook: an anaEysas of thas issue. In its reply, the CRS advised the Delegates that “while it is
possible that a court could find tha‘t ‘based on the definition in PPACA, a ‘state’ for purposes of the new
PHSA provisions exciudes the terrttor;es reasonable arguments could also be made that the definition
of ‘state’ in PPACA wcuid_ not apply to these new PHSA provisions.”*
two plausible interpretations of the interaction between the ACA and PHSA definitions required HHS to

The uncertainty caused by these

lay out its interpretation of How the:market reforms added to the PHSA would apply to the territories,
which will be discussed below.

Exchanges and Subsidies

In contrast, there is little debate regarding the application of Title | provisions that fall outside of the
PHSA amendments. The ACA gives the territories the opportunity to establish exchanges, but does not
require that they be established. if a territory does elect to establish an exchange, such an exchange

Y ACA 1304{d)

* PHSA 2791(d){14)

; Staman, Jennifer. Congressional Research Service Memo to Hon. Madeleine Bordallo, Hon. Pedro Pierluist, and
Hon. Gregorio Kilili Sablan, Washington, DC. April 19, 2010
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must meet the same exchange establishment, consumer choice, and financial integrity standards
contained in part 2 of the subtitle dealing with exchanges as the states. These provisions, by referencing
qualified health plan standards and market reform provisions, would also apply those requirements to
qualified health plans sold in exchanges established in the territories. The ACA also provides a pool of
$1 billion, which may be expended over six years {2014-2019), to be split among the territories. These
funds may be used to fund premium and cost-sharing subsidies for eligible individuals to enroll in
qualified health plans through an exchange. In territories whose tax code mirrors the federal Internal
Revenue Code, these subsidies must conform to the requirements outlined in the ACA and subsequent
regulations. In territories with non-mirrored tax codes, they may determine the best way to distribute
the subsidies among individuals purchasing qualified health plans on their exchanges. In either case,
however, there may not be an eligibility gap between the territory’s Mﬁdstald program and subsidized
coverage on the exchange. ' '

if the territory elects not to establish an exchange these funds may be used to fund the territory’s
Medicaid program.4 Certain other exchange-refated pm\gis_i_ﬁ_ﬁé, such as those ctéé};_i__ng Consumer
Operated and Oriented Plans, the Basic Health Plan progfé’;_ri__, and the Muliti-State Pla'ﬁ._program will not
apply to the territories because they fail outside of part 2 c?;hg_ exchaﬁgés subtitie. in 'ati:fditéen, the

; Health Insurance Plan, which

territories were not eligible to participate in the Preexisting Con itic
provided coverage to individuals with preexnstmg""

nditions in the states beginning shortly after
enactment of the ACA. - g

Risk Mitigation Provisior r .
The ACA contains a number of prov;snons tfesxgned to mlt;gate the nsk of adverse selection that is likely

i
e
w’?

to accompany the zmplementa’{mn of market reforms, sux:h as guaranteed issue and adjusted
community rating, that require greater poaimg of risk. These provisions include the individual and
employer mandates, a transatxonal remsua'ance pmgram a temporary risk corridor program, and a risk
adjustment mechamsm mdawd uais resrd;ng in the territories are specifically exempted from the
individual mandate The empic:)yar mandate would also not apply in the territories.

The reinsurance and risk adjustment programs aiso do not appear in part 2 of the exchanges subtitle,

and would therefore nf.xt___be required f}?terﬂtozﬂes. However, because the risk corridors program does
not reference states, bu%éjppﬁes direﬁt}_y to qualified health plans that are sold on exchanges, it would
apply in the territories that éié;;t_t_a_ gstablish exchanges, even though it also appears outside of part 2.

HHS Interpretation

A December 2012 letter from HHS Secretary Kathleen Sebelius to the territorial Governors, clarified
HHS' interpretation of how the territories would be treated under the ACA®. In that letter, she informed
the territories that HHS had decided to apply all of the provisions in the ACA that amend the PHSA to
health insurance sold in the territories, including guaranteed issue, adjusted community rating,

* ACA 1323(a)
*IRC 5000A(f}{4), as added by ACA 1501{b}.
B Sebelius, Kathleen. Letter to Territorial Governors. December 10, 2012,
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prohibitions on pre-existing condition exclusions, and other market reforms. The letter also provided
the allocations for the funding appropriated under section 1323 of the ACA, to be used for QHP
subsidies or for a territory’s Medicaid program. These amounts are listed in Table 1 below,

Temitory Allocation
| Puerto Rico %925 million
| Virgin Islands - $25 million
| Guam ... S2a million
| American Samoa - 517 million
. Northern Mariana Islands . 59 million

In addition, the letter clarified that if a territory established an exchéﬁge, it could also establish
reinsurance and risk corridor programs, meeting all requireme'ﬁts for these p"éo’grams set by HHS, though
the federal government would not step in to establish and operate them if the terra’zory did not.
Unfortunately, the Secretary’s letter provided the terr:tcnes with less than three months to determine
whether they would implement either of these programs, Settmg a deadime of March 1 for them to
notify HHS of their intent to do so. This was several months prscar tn “the October 21, 2013 deadline to
notify HHS if the territories would implement: aﬂ Ex::hange The Ietter did note, however, that territories
retain the authority to establish their own remsurance and nsk ad;ustment prograims, under territorial
ms wouid not be required to meet federal

faw. These territorial reinsurance and risk adjustment p!’O

requirements.

Current Market Conditions inthe Territories

Most of the territories today have’ umnsurance rates that are significantly higher than those in the
states. (See Table: 2 beiow) The one exceptlon is Puerto Rico, which has covered many of its residents
under a terrutq;‘;al coverage progra_{n called M;_Sa!ud {see p. 6). The remaining four territories have rates
of uninsurancé"iﬁa_t_ are 15-44 points higher than the U.S. average. While Guam and the U.S, Virgin
Islands have a roug"ﬁly: comparable pé-f;c_entage of their populations enrolled in private coverage as the
states, the other terriféf_ies have signé_ﬁﬁantiy lower rates of private coverage. In American Samoa today,
just 11% of the population has privaté?ﬁeatth insurance coverage, including individual, small group, large
group, and self-insured group éé_wé{égé.

Table 20 Sowrres of Coverage

American CNMI Guam Puerto Rico usvi US Average

Samoa
Private only 11.0% 31.1% 49.1% 34.7% 45.9% 54.8%
Public only 23.7% 32.1% 22.4% 51.6% 14.7% 18.7%
Private & public 6.1% 3.2% 7.4% 60.1% 8.6% 11.0%
Uninsured 59.2% 33.7% 21.1% 7.6% 30.8% 15.5%

Source: 11.5. Census Bureau, 2010 Demographic Profile Data
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The number of insurers selling coverage in most of the territories is somewhat limited, due to their
remote locations and limited populations. Businesses of most of the territories have a handful of
insurers to choose from when seeking to purchase a health insurance policy for emplovees. In the
individual market, however, most territories have only a single carrier actively marketing policies to
residents.

P P ST R S VORI £ SO SN S
thersd and NonGramiisthered Snve

American CNMH Guam Puerto Rico usvi
Samoa L
GF* Non- GF Non-GF GF Non-GF sGE Non-GF GF Non-GF
GF**
Individual 0 1 1 1.0 4 0
Small Group 1 3 2 & 7 2 1
Large Group 1 3 3 174 1 1

*GF: Issuers maintaining grandfathered health plans G
**Non-GF: issuers selling or maintaining non-grandfathered health péans

' ei’ier; residents of the U.S. Virgin

Since the immediate market reforms went into place in 2010 hi

Islands have been unable to purchase Endlvsdaal market ccverage smce the last insurer ceased selling
new policies. In response to a survey of i msurers conducted by Guam and the 1.5. Virgin Islands, several
insurers still selling new coverage indicated their mtent to (;ease doing so w;thout an individual and
employer mandates in place to mitigate the risk of a;;i\_.rerse se}e.eta_ar_a,z-__. _ :

Territorial §€§§%§2§%§ to the %&%

The five territories, spread across tha glcbe have very dnfferent health insurance markets and as a result
have responded tqu_a_ssagepf_the ACA'} in different’ ways.

American %%fzz% a : i,

In March 2012, then Governor "E"ogsoia Tulafono informed HHS that, after evaluating the current
territory’s existing heait_h__care system in the Territory, his administration had concluded that establishing
a health insurance exchaﬁge_wouid néi.'be appropriate at this time. instead, Governor Tuiafono elected
to use American Samoa’s aliéi‘:_:;t_i_af}_bf funding for a Medicaid expansion.

Since that letter, American Samdé held gubernatorial elections, and the new governor, Lolo Matalasi
Maliga has decided Lo reconsider the decision not to establish an exchange. No final determination has
been made as to whether an exchange will be established in Amercian Samoa.

PR S5 RN e ST SN SRR Y- oy Berbes s E R
Lommonwezith of the Northern Mariana Islands {CNM

L

The passage of the Affordable Care Act (ACA) came at a time of tremendous fiscal stress in the
Commonwealth of the Northern Mariana Islands (CNMI). The passage and subsequent planning for the
ACA coincided with CNMI government austerity measures which impacted the CNMVI's Division of
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Insurance’s ability to adequately train and prepare for the full implementation of the ACA. Given the
restricted resources and expertise in the jurisdiction’s remote location, the CNMI has been relying
heavily on federal guidance and national organizations including the National Association of insurance
Commissioners (NAIC) and the National Governors Association {NGA). While the CNMi was not fully
prepared to decide on the establishment of a Health Insurance Exchange, it did apply for and receive
both the rate review grant and the Consumer Assistance Program grant.

Rate review grant funds were used by the CNMI to establish an effective rate review program. The
CNMI will put legislation in place which mandates insurance carriers to submit forms and rates to this
new program. Prior to the establishment of this program, the CNM| Department of insurance had very
little regulatory control over health insurance rate increases and policy fa'rms Additionally, the CNMI
used its Consumer Assistance Program grant award to open a health’ care consumer advocacy program,
the first of its kind in the CNMI.

Because the CNMV's existing insurance regulatory and statutory environment requ;;‘es significant
changes to ensure full adherence to the ACA, the CNMI Of’f;ce of the Insurance Commasstoner has begun
the process of introducing appropriate draft statutes for IﬂtfﬂdUCtiOB mta the CNMI Legesiature As such,
the CNMI has aggressively leveraged resources to ensure full comprehensaon of the policy infrastructure
that is required for market reform and consumer protectson measures afforded by the ACA. The largest
area of concern is the impact that the ACA will have on the publac option. and the trickle-down effect

that expanded coverage and eligibility requfremen ____wnEE have on the small group and individual
marketplaces in the CNMI. :

fxtisiny : . :

Upon enactment of the ACA, Guam fully amptemented the law’s immediate market reforms that took
effect prior to 2014 and requ:red all health insurance centracts and policy forms to be in compliance
with them prior to- approvai by the Commissioner, The temterv also took the steps needed to ensure
that it had an effectwe rate review’ mogram in place Any requests for rate increase filings by health
plan issuers are rev;ewed and all requests for ten percent or more above over current rates will receive
additional review bv can};racted actuanes.

The Department of Revenue and Taxataon which oversees the insurance industry in Guam, has looked
into the feasibility and sustaanab;ltty of establishing an exchange in the territory. Based on 2010 Census
data, the study included an estimate of Advance Premium Tax Credit eligibility and subsidy levels in
Guam. It was estimated that a yearly subsidy of $74 million for APTC will be needed to implement an
exchange, far in excess of the $24 million, six-year, allocation that Guam is slated to receive under the
ACA. At this time Guam has not yet made a final decision to opt in or opt out of establishing a state
based exchange,

Puerto Rico was probably in the best position to respond to the ACA. Due to a locally funded health
coverage program, known as Mj Salud, providing coverage for approximately 1.4 million individuals
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whose incomes exceeded the threshold for eligibility in its Medicaid program, Puerto Rico had an
uninsured rate of 7.6% in 2010, well below that of most states. The lower level of uninsured residents in
Puerto Rico could reduce the risk of adverse selection as the level of pent-up demand in the population
from delayed medical care will fikely be lower.

In July 2013, the Legislative Assembly adopted legistation amending Puerto Rico’s Health Insurance Code
to give its Insurance Department authority to enforce the ACA’s market reforms and providing for the
guaranteed issue and open and special enrollment periods for individual plans.

.5, Virgin Isiands

Following passage of the ACA, the U.S.V.l. created a 14-member Health Rgfsj?m Impiementation Task
Force to provide guidance and recommendations to Governor de }ong}';;-_:_ifégarding initiatives to
implement health reform and to improve guality and access health care "'""fhe task force sought and
received funding from HHS to undertake a study to examine the feas:bdtty of estabhshmg a health
insurance exchange, to conduct an analysis of its private heafth insurance market, and to identify gaps in
information technology systems that will be needed to support ACA im piementat:on actzvnties The Task
Force concluded that “the disjointed application of the [ACA] s provisions to the terrltoa';es and its
insufficient allacation of federal funds significantly limits the VI 's appmr’mmty to expand health care

coverage to VI uninsured residents through the ACA ” |t therefors 1ecommended that the governor

utilize the funding provided under the law to expané Medtcald mstead of establ:shmg an Exchange.

In response to the implementation of the ACA's imy __edxate reform: _{proh:b;t;ons on fifetime limits,
restrictions on annual limits, prohzbittens on preex:s?:;ng ccﬁd:t:on e::i'ciusaons for children, etc.) the sole
insurer providing coverage in the U.S.V.I's md;vudual msufance market ceased issuing new policies in the
territory, leaving residents of the terntory una ble to purehase individual health insurance for any price.
The lack of insurers actively marketmg cevarage inthe mdn;sdual market will make an exchange
impossible to estabhsh in the U SV.L uniess new msurers enter the market, and leaves a large gap in

coverage in the tamtory

Likely &f;&zzitg {;f ?uEE §%§1§§@ﬁ§§*§égimﬁ of Market Reforms in the

Territories .

The market reforms that the A’C_A_ :a;_:i_-dé'to the PHSA, such as guaranteed-issue, adjusted community
rating, and the prohibition on preexisting condition exclusions, restrict or eliminate the ability of
insurers to engage in practices that exclude individuals with health care conditions from risk pools or to
charge them more for coverage. While these practices have made it impossible or very expensive for
many individuals to purchase coverage, they have also kept premiums low for the young and those in
good health. When premiums for these individuals rise, they are more likely than those with serious
health conditions to forego coverage, causing the experience of risk pools to deteriorate pver time, As
one would expect, states that have eliminated medical underwriting and health status rating in the past
have seen large increases in premiums, reductions in the number of insurers participating in their
markets, and reductions in the number of people able to afford coverage.
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In order to avoid these unintended consequences, the ACA put in place numerous provisions that
encourage the young and healthy to remain in the marketplace and to maintain the heaith of the risk
pools. These provisions include the individual mandate, generous subsidies for low-and middle-income
individuals purchasing coverage through exchanges, transitional reinsurance and risk corridor programs,
and a permanent risk adjustment program and are critically important to the success of the ACA’s
efforts to extend coverage to millions of Americans.

The critical impertance of the individual mandate, in particular, was a key part of the administration’s
argument before the U.S. Supreme Court that the individual mandate was an appropriate exercise of
Congress’ powers under the Constitution’s commerce clause:

Congress found that the minimum coverage provision was “esséntial” ta the success of the
measures it adopted to end insurance discrimination agar’nsf i‘fioké'with pre-existing conditions.
Those insurance reforms are unquestionably within Congress s powers under the Commerce
Clause. The soundness of Congress’s judgment about. what was reqmred for its insurance
reforms to succeed is supported by the experience. af States that tried—and fadedwto affectively
end such practices without an insurance requirement !ndeed no party to this i case has
suggested that the guaranteed-issue and commumty—ratmg reqwrements could funct:on
effectively without the minimum covemge prows:on o

In fact, individual market premiums in New York state one of the stat'é's"hardest hit by adverse selection
that accompanied the kinds of reforms in the ACA are expec_:ted tﬂ decrease by as much as 50% when
the individual mandate and subsadtes take effectin 2(}14 8 '

While these provisions will he-ip;mitigate ad_y_erse seiecti'q;_n in the states, none of them are likely to be
implemented in the territories, leaving thgif_'markets vulnerable. As was noted above, the individual and
employer mandates do not apply in the tér?iféﬁéﬁ)‘a'ﬂd whilé the territories may establish Exchanges
and use their fundmg aifocai‘;on provided under section 1323 to provide subsidies, funding levels are
insufficient to: meet the expected: need Over the six-year period for which funds have been
appropriated, the U.S. Virgin Islands has estimated that an exchange would provide $251.5 millian in
subsidies, more than-t_e__n times their af@ocatson. Guam has estimated that it will need $74.6 million to
provide subsidies to it's"iéiigi_bEe populatibn through an exchange in 2014 alone, more than three times its
allocated funding for the ehfi_re six_yé_é’fs from 2014-2019.

tn addition to funding the majority of exchange subsidies themselves, the territories would also be
required to cover the costs of developing and establishing an exchange out of their own funds, as the
territories were not eligible for the $1 million planning grants that states used to fund their exchange
planning and analysis activities. They were, however, eligible for level 1 exchange establishment grants.
These grants funds, however, must be repaid if the territory does not establish an exchange.

" HHS v. Florida, Petition for Writ of Certiori at 24

8 Rabin, R.C. and Abelson, R, “Health Plan Costs for New Yorkers to Fall 50%” 16 July, 2013, The New York Times,
Web. 19 August, 2013

¥ Milliman. “U.S. Virgin lslands Exchange Analysis” March 14, 2013, Accessed online
<http://www.governordejongh.com/healthreform/assets/documents/2013/appendices-a-g.pdf>
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Furthermore, while most states have elected to allow the federal government to operate the
transitional reinsurance and risk adjustment programs on their behalf in 2014, the territories would
have to operate these programs themselves, adding to the burden of establishing an exchange. Asa
result, many territories may be better served by using their allocated funds to provide coverage to
additional residents through their Medicaid programs.

Implementing the market reforms without any of the mitigating provisions described above places
individual and small group markets at severe risk for adverse selection that could undermine the intent
of the ACA~-making coverage more expensive for consumers who depend upon it. Compounding the
risk of adverse selection that would be present in any of the states without the ACA’s mitigating
provisions are the lower incomes found in the territories. Recent work sn':g_'gé'sts that lower-income

individuals have a significantly higher sensitivity to health insurance premiums than those with higher
incomes.™® Because median family incomes in the territories ranggj,_{ff?om "3'69_‘:6;82% of the U.S. median
family income, it is likely that territorial residents will be more:likely to forego coverage as premiums

increase than residents of the states.
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$50,000
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As adverse selection pushes premiums higher, insurance issuers currently serving the individual and
small group markets are likely to withdraw, making coverage unavailable at any price. This has already
occurred in the U.S. Virgin Islands, where both issuers selling coverage in the individual market stopped
selling new coverage when it became clear that it would have to comply with the market reforms
without the benefit of the individual mandate or subsidies to protect the market against adverse

mi(mger, Alan B. and Kuziemko, Hyana, “CEPS Working Paper No. 217: The Demand for Health Insurance among
Uninsured Americans: Resuits of a Survey Experiment and Implications for Policy” April, 2011, Accessed online <
http://www princeton.edu/ceps/workingpapers/217krueger.pdf>,
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selection. As aresult, consumers in the U.S. Virgin Islands’ individual market will not benefit from the
majority of the ACA’s reforms, which apply to non-grandfathered policies, as there will be no coverage
for the reforms to apply to. Without some action to prevent a cycle of adverse selection in the
territories, implementation of the ACA’s market reforms is likely to lead to a result that is the opposite
of what the ACA intended —higher premiums, less competition, and more Americans without health
insurance coverage.

Possible Actions to Mitigate Adverse Selection in the Territories

Reconsideration or Delay of PHSA Amendment Applicability
The first option at the administration’s disposal would be a reconsideral
of the ACA’s market reforms will apply in the territories. As the pr ':ij;mus  discussed Congressional
Research Service memo noted, the interpretation that the ACA's PH nts do not apply in the
territories is a pfausible one. Furthermore, it is the only intg etation that is 6"6_.__:sistent with the often-
nd the administration that these reforms are
not possible without the individual mandate and the subsi '

n of its determination that all

stated position taken by the ACA’s congressional sponsg

If the administration determines that a reconsi

eration of its position is not possible, a second option is
_This could*be structured as a three-year delay

a delay or phase-in of these provisions in the it ritori

of applicability for the guaranteed issue provis

in would allé

five-year period. This sort of a phase

Congres" to provide relief for the territories. Both of the above

alternatives, it may be necessa

remedies could

 be accomplished by legislative means. In addition, Congress could take other steps

to ensure that implem ntation of th market reforms in the territories does not result in adverse
selection by leveling the p : .between the states and territories. This could be accomplished by
revising the ACA’s definition of “state” to mirror the definition in the PHSA, thereby including the

territories, and by revising se_"ct'_:_____ '3"23, which provides the limited funding for territories to fund
exchange subsidies or Medicaid programs, to provide a leve! of subsidies that will help prevent adverse
selection. While this approach would require additional federal funding at a time of strained budgets, it
would also realize the ACA’s goal of expanded coverage and enhanced consumer protections, while

limiting the potential for market disruption in a way that the current interpretation of the law does not.

Territorial Actions

Like the states, the territories have the ability to take over primary responsibility for enforcement of
provisions of the ACA, including the market reforms that were added to the PHSA. This will allow them
to more effectively tailor implementation to the needs of their consumers and marketplaces. One
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important option that the territories will have at thelr disposal to prevent adverse selection will be the
creation of individual market open enroliment periods, whether or not they elect to establish
exchanges. This option is specifically permitted by the final Market Rules regufations issued by HHS in
February, 2013." Puerto Rico has already adopted legislation establishing open enrollment periods for
its individual market. This action will help controf adverse selection and help mitigate exposure to
unintended increases in premiums,

In the event that neither Congress nor the administration takes action to prevent adverse selection in
territorial insurance markets, the territories themselves may need to step in to provide what stability
they can to their insurance markets by adding the missing provisions of the ACA. These provisions
include, most importantly, the individual mandate and exchanges with subsidies at a level that will be
sufficient to ensure a balanced individual market risk pool that includeé'.sijfficient numbers of younger,
healthier individuals to keep premiums from increasing dramat!caiiy These provzsxons could be
politically difficult, however, given the cost to the territories of fundmg subs;dtes and the divisiveness of
the individual mandate in the states. Adding the level of naeded exchange subsndaes left unfunded by
the ACA in the U.S. Virgin Islands would add $226 million: io a generaE fund budget of $617 miltion, an
increase of 37 percent. :

In addition to adding a mandate and subsidies at the territorial le
territorial reinsurance program that would subéiﬁi’z’e‘ bcverage for Endi"#id uals in the individual market

territories could also implement a

with higher than average health costs. That program, however ‘would hava to be funded with
assessments on insurers in the terrltorles mdwsdua% small grou :and Iarge group markets. Similarly,
territories with exchanges cou!d éstabl tsh a temtornai risk adjustment program to equalize risk between
carriers, which would make payments 10 carrfers with higher than average risk funded by assessments
on carriers with lower than average actuar;_a_{ risk. Howev_er, these mechanisms to mitigate risk have the
potential to impose significant admiiaéstrét‘i*\é‘é”ém{i data colléction burdens, especially when some of the
territories have nesther the means of colfectmg this kmd of data nor the trained personnel to administer
these mechamsms ‘While the terntoraes are workmg to be compliant with the new health care reform,
the fragmentary extensuon of ACA prowssons to the territories could result in the weakening of health
insurance coverage in the territories ar_ad the industries that provide that coverage, thus undermining
the original intent of Affordable Care Act.

45 CFR 147.104(b)
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Congress of the Uni %g Sitates
Washinglon, B4 20513

September 17, 2013

The Honorable Eathieen Sebeliug The Honorable Sully Jewell
Secretary of Healih and Human Services Secretary of the Interior
Bepartment of Health and Human Services Diepartment of the Interior
200 Independence Avenue, 3.W, PHAY O Street N'W
Washington, 13 20201 Washingion, D 2024(

Dear Secretary Sebebius ard Scoretary Joweldl,

We write 10 request for a meeting of the Interagency Group of Insu s (1A 10 b
convened for territorial government officials and appropriate federal entities to discuss concerns

about the implementation of the Affordable Care Act (ACA) in the U.S. Territories.

As you know, many of the provision of the »"%( “A are either not applicable or treal the
wrritories differently than the rest of the nation. We are concerned about the effect of these
differences on the health insurance markets in the territories, as are our local governmer
insurance providers, emplovers, and the public at large.

-5
iiw, health

ttad

We approciate the gu;(} ance that was 1ssued to our governors by the Depertment of Health
sd Human Services on December 10, 2012 that ocutlined the epplication of cenam portions of the
ﬁi An L.m,ﬁ of the termitories, This pf{}a tded our local governments and health insurance companies
information on how the ACA will apply, but guestions remain about the Act’s ultimate

4

For that reason, we ??e:?if;‘izf%: that the direct dialogue provided by a mesting of the WGIA
neated at which territorial governments co zsi convey their developing concerns and ¢ questions. This
XAy %}agi@ then ¢ ssbi %}a;f!} tocal and federal governmens to make decisions that would most
e the goals of health care reform.

advar

t.

We appreciate the leadership that your depariments have already shown in ﬁ{zaimw% 1 the
xgr;s, health care challenges in the territonies. We hope that you will continue to work with sach ¢
e territorial governments o ensure that ACA implementation addresses our unigque neads, We Eaa'ﬁ;
i‘éf ward 1o working with you (o ensure the greatest possible benefit from the ACA for the people we

represend,

Sincorely,

1 %z"z"z%éc“:s“ s:?é i.-{}é'%g,i' £3%

aﬂ;;%w;
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